
5955Federal Register / Vol. 66, No. 13 / Friday, January 19, 2001 / Rules and Regulations

should not be recorded at all (see, e.g.,
Exs. 15: 28, 75, 96, 107, 203, 254, 289).
For example, the Quaker Oats Company
(Ex. 15: 289) stated that ‘‘[w]orkplace
violence in any form is a personal
criminal act, and in no way, shape or
form should violence be labeled under
hazards in the workplace or even [be]
monitored by OSHA. A person who may
turn to violent behavior from family,
personal, or job dispute is a matter of
NLRB [National Labor Relations Board],
law enforcement or state employment
statutes, not industrial safety.’’ The
National Restaurant Association (Ex. 15:
96) agreed:

Congress passed the Occupational Safety
and Health Act to regulate workplace hazards
dealing with the workplace environment or
processes that employers could identify and
possibly protect. The Congress did not
contemplate that this statute would be used
to redress incidents over which the employer
has no ability to control, such as the
unpredictability of workers or nonworkers
committing violent, tortuous acts towards
others. This issue was litigated
unsuccessfully by OSHA in Secretary of
Labor v. Megawest Financial, Inc., OSHRC
Doc. No. 93–2879 (June 19, 1995). OSHA
apparently is attempting in this NPR to
obtain by regulatory fiat what was rejected by
case law and to displace state tort law actions
by using the OSH Act to police social
behavior.

Recording work-related violence
except acts of certain classes of
individuals. There were many
commenters who supported the
proposed exception, which would only
have excluded acts of violence on
employees committed by family
members and ex-spouses and self-
inflicted injuries and illnesses. The
proposed exception as drafted was
supported by some commenters (see,
e.g., Exs. 15: 78, 198, 350, 359). Others
thought the exception should be
expanded to include not only family
members and ex-spouses, but also live-
in partners, friends, and other intimates
(see, e.g., Exs. 15: 80, 122, 153, 181, 213,
325, 363, 401), while others argued that
the exemption should apply to the
general public, i.e., to all people (see,
e.g., Exs. 15: 9, 111, 119, 151, 152, 179,
180, 239, 260, 262, 265, 272, 303, 304,
341, 356, 375, 401, 430).

Typical of comments in support of a
broader exception were the remarks of
the National Oilseed Processors
Association (Ex. 15: 119):

The only time violence in the work place
should be considered work-related is when it
is associated with a work issue and
committed by an employee or other person
linked to the business, e.g., a customer. Any
other act of violence is not under the control
of the employer and should not be
considered work-related.

Alabama Shipyard Inc. (Ex. 15: 152)
added:

Exempting acts of violence based strictly
on acts committed by family members, a
spouse, or when self-inflicted is too limited.
Instead, the exemption should be based on
the relationship of the perpetrator to the
employer. The employer should be no more
responsible for some random act of violence
by a crazy individual walking in off the street
who is in no way associated with the
employer than it should be for an act of
violence by a family member.

Southern California Edison (Ex. 15:
111) stated that ‘‘violence is another
example that should be excluded from
being work-related if the employee
personally knows the attacker. This
would include family members or
coworkers. Only those acts of violence
that result from random criminal
activity should be included (i.e.,
robbery, murder, etc.).’’ TU Services (Ex.
15: 262) recommended ‘‘that only cases
that involve acts of violence that are the
result of random criminal activity
should be recorded. Cases that involve
anyone with a personal relationship
with the employee should be excluded.’’
The American Feed Industry
Association (Ex. 15: 204) and United
Parcel Service (Ex. 15: 424), on the other
hand, argued that cases involving
workplace violence should only be
recorded if the perpetrator was a fellow
employee.

Record all violent acts directly related
to employment regardless of who
commits the act. Commenters favoring
this approach suggested that violence by
family members or others should be
recorded if linked to work, but that all
personal disputes should be exempt
(see, e.g., Exs. 15: 105, 146, 176, 184,
231, 273, 297, 301, 313, 336, 348, 352,
353, 374, 389, 392). The Workplace
Health and Safety Council (Ex. 15: 313)
proposed the following exception:

Cases will not be considered work-related
if they result solely from acts of violence
committed by one’s family, or ex-spouse, or
other persons when unrelated to the worker’s
employment, including intentionally self-
inflicted injuries. Violence by persons on the
premises in connection with the employer’s
business (including thieves and former
employees) is considered work related even
if committed by one’s family or ex-spouse.

The American Ambulance
Association (Ex. 15: 226) stated simply:
‘‘AAA believes that OSHA should
define what is work-related violence
and assume that all other acts are not
work-related, and eliminate the family
and non-family distinction.’’ The United
Auto Workers (Ex. 15: 438) agreed:

Incidents of intentional violence should be
recorded only if they arise from employment
activities. Incidents between employees, or

between employees and non-employees
which rise from personal disputes should not
be recorded. Existing data show that the
number of incidents of interpersonal violence
between coworkers or workers and intimates
is small, although these incidents do get high
visibility. Therefore, exclusion of these small
number of cases will have little effect on
statistical measures.

Some commenters urged OSHA to
place some restrictions on the proposed
exception. For example, two
commenters argued that cases involving
violence should only be recorded for
occupations where there is a reasonable
potential of encountering violence (Exs.
15: 335, 409). The American
Automobile Manufacturers Association
(AAMA) stated that:

Workplace violence as a reasonable
function of an employee’s employment
should be recorded, for example: a cashier
injured in a robbery attempt at a 24-hour
retail establishment. An example of
‘‘unreasonable’’ recordable workplace
violence that should not be recordable (i.e.,
where an employee was simply ‘‘in the
wrong place at the wrong time’’) would be a
flight crew that perishes mid-flight from a
terrorist’s bomb. These cases have nothing to
do with the individual’s employer, only that
they happened to be victims at the
employer’s place of employment. It is
AAMA’s understanding that the purpose of
the subject standard is to collect information
pertaining to injuries and illnesses that arise
out of conditions in the workplace, with the
end objective being to use that information to
correct or mitigate these conditions so as to
prevent additional injuries or illnesses.

Caterpillar Inc. (Ex. 15: 201) suggested
that ‘‘a predominant contributor
concept, similar to that being proposed
to help establish work-relatedness,
could be utilized in cases where the
clear cause of violence is not readily
apparent.’’

In the final rule, OSHA has decided
not to exclude from recording those
injury and illness cases involving acts of
violence against employees by family
members or ex-spouses that occur in the
work environment or cases involving
other types of violence-related injuries
and illnesses. The final rule does
exempt from recording those cases
resulting from intentionally self-
inflicted injuries and illnesses; these
cases represent only a small fraction of
the total number of workplace fatalities
(three percent of all 1997 workplace
violence fatalities) (BLS press release
USDL 98–336, August 12, 1998). OSHA
believes that injuries and illnesses
resulting from acts of violence against
employees at work are work-related
under the positional theory of causation.
The causal connection is usually
established by the fact that the assault
or other harmful event would not have
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occurred had the employee not, as a
condition of his or her employment,
been in the position where he or she
was victimized. Moreover, occupational
factors are directly involved in many
types of workplace violence, such as
assaults engendered by disputes about
working conditions or practices, or
assaults on security guards or cashiers
and other employees, who face a
heightened risk of violence at work.
Accordingly, OSHA does not accept the
premise, advanced by some
commenters, that workplace violence is
outside the purview of the statute.

In some cases, acts of violence
committed by a family member or ex-
spouse at the workplace may be
prevented by appropriate security
measures enforced by employers.
Moreover, information about workplace
injuries due to assaults by family
members or ex-spouses is relevant and
should be included in the overall injury
and illness data for statistical and
research purposes. Omitting the
proposed exception also obviates the
need for employers to make distinctions
among various degrees of personal
relationships. Accordingly, the final
rule does not allow employers to
exclude injuries and illnesses resulting
from violence occurring in the
workplace from their Logs. However,
some cases of violence will be excluded
under § 1904.5(b)(2)(v), which exempts
an injury or ilness that is solely the
result of an employee doing personal
tasks (unrelated to their employment) at
the establishment outside of the
employee’s assigned working hours. For
example, if an employee arrives at work
early to use a company conference room
for a civic club meeting, and is injured
by some violent act, the case would not
be considered work related.

OSHA has decided to maintain the
exclusion for intentionally self-inflicted
injuries that occur in the work
environment in the final rule. The
Agency believes that when a self-
inflicted injury occurs in the work
environment, the case is analogous to
one in which the signs or symptoms of
a pre-existing, non-occupational injury
or illness happen to arise at work, and
that such cases should be excluded for
the same reasons. (see paragraph
1904.5(b)(2)(ii)). The final rule at
paragraph 1904.5(b)(2)(vi) therefore
includes that the part of exception
proposed that applied to injuries and
illnesses that are intentionally self-
inflicted.

Proposed Exception B–7. Parking Lots
and Access Roads. This proposed
exception, which in effect would have
narrowed the definition of
‘‘establishment’’ to exclude company

parking lots, had approximately equal
numbers of commenters in favor and
opposed. The final rule includes some
aspects of the proposed exemption. In
favor of recording injuries in parking
lots and on access roads were the
commenters represented by Exs. 24, 15:
41, 72, 310, 362. Typical of the views of
this group was that of the Association of
Operating Room Nurses (AORN) (Ex. 15:
72), which noted that:

[e]mployee parking lots should be included
in defining ‘‘work-related.’’ Perioperative
nurses and other surgical service providers
may be required on a ‘‘call’’ basis during the
night hours. Consequently they enter and
leave parking lots at unusual times when
traffic in the lots is minimal. These providers
may be at increased risk for random violence.
Absent the ‘‘call’’ requirement, the employee
would not be in the parking lot at the time
of the injury. Further, if the employee is paid
for travel time to and/or from the facility,
injuries occurring during that period should
be considered ‘‘work-related.’’

The AFL-CIO (Ex. 15: 362) added that
employers may be less likely to provide
lighting, security and other controls that
could prevent violent assaults in
parking lots and access roads if injuries
occurring there are not recordable.

The opposite view, in support of the
proposed exception for parking lots, was
expressed by several employers (see,
e.g., Exs. 15: 27, 45, 176, 185, 195, 231,
248, 249, 250, 273, 289, 301, 304, 341,
363). The National Wholesale Druggists
Association (NWDA) (Ex. 15: 185)
supported the proposed exclusion:

[i]nevitably, activities that take place in the
company parking lot or on the company
access road are not only outside of the
employer’s dominion and control but also are
most often not related in any way to the
employee’s work. Including injuries that
occur in these locations as part of the OSHA
log would lead to an inaccurate reflection of
injury data as a whole. OSHA should retain
this exemption. An employer has no control
over an employee’s commute to and from the
workplace, with the exception of arrival and
departure times for the work day. If OSHA
requires the reporting of injuries that occur
during the employee’s commute, the number
of injuries reported would increase
dramatically.

The National Federation of
Independent Business (Ex. 15: 304)
stated that the proposed exception
would be consistent with workers’
compensation rules.

OSHA has concluded that a limited
exception for cases occurring on parking
lots is appropriate but that the broader
exception proposed is not. The final
rule thus provides an exception for
motor vehicle injury cases occurring
when employees are commuting to and
from work. As discussed in the
preamble that accompanies the

definition of ‘‘establishment’’ (see
Subpart G of the final rule), OSHA has
decided to rely on activity-based rather
than location-based exemptions in the
final rule. The parking lot exception in
the final rule applies to cases in which
employees are injured in motor vehicle
accidents commuting to and from work
and running personal errands (and thus
such cases are not recordable), but does
not apply to cases in which an
employee slips in the parking lot or is
injured in a motor vehicle accident
while conducting company business
(and thus such cases are recordable).
This exception is codified at paragraph
1904.5(b)(2)(vii) of the final rule.

Proposed Exception B–8. Never
Engaged in an Activity That Could Have
Placed Stress On the Affected Body Part.
This proposed exception would have
allowed employers not to record cases if
no aspect of the worker’s job placed
stress on the affected body part or
exposed the worker to any chemical or
physical agent at work that could be
associated with the observed injury or
illness. This proposed exception
received support from a number of
employers (see, e.g., Exs. 15: 176, 185,
231, 273, 301, 341, 359, 406). For
example, the National Wholesale
Druggists’ Association stated that ‘‘Such
injuries or illnesses are obviously not
caused by any work-related activities
and should therefore be excluded from
any reporting and recording
requirements’ (Ex. 15: 185).

Deleting the word ‘‘never’’ from the
proposed exception was also supported
by many respondents (see, e.g., Exs. 15:
146, 279, 304, 335, 374, 392, 395, 430,
431, 442). Representative of the latter
group is the following comment by the
BF Goodrich Company (Ex. 15: 146):

The use of the term ‘‘never’’ in this
exemption requires too harsh a test for case
evaluation. A back injury should not be
recordable because the employee lifted a box
10 years previous to the injury. A more
reasonable evaluation criteria meeting the
same intent could be stated as below: The
injury or illness is not work-related if it
cannot be associated with the employee’s
duties or exposures at work.

Taking an opposing view to the
proposed exception were the AFL-CIO
(Ex. 15: 418), the United Steelworkers of
America (Ex. 15: 429), and the United
Brotherhood of Carpenters Health and
Safety Fund of North America (Ex. 15:
350). The AFL-CIO stated that:

We believe when evaluating injuries this
approach could logically work in most cases,
but in cases of chemical exposures and
musculoskeletal disorders this logic does not
hold merit. If the Agency attempts to apply
this approach to the aforementioned types of
cases, the employer will have to become an
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epidemiologist, ergonomist or toxicologist to
determine if these cases meet the
recordability criteria set forth in this proposal
. . . . We encourage the Agency to omit this
provision from the final standard. Because of
the increasing numbers of workers being
medically diagnosed for multiple chemical
sensitivity and the exposures some workers
receive without any knowledge until years
after the incident, the Agency must carefully
think about the inclusion of this provision to
the final standard.

Similarly, the Carpenters Fund (UBC
H&SF) argued that:

[T]his [exception] would exclude those
cases where symptoms arise at work, but are
caused by accidents or exposures away from
work. The UBC H&SF agrees with the theory
of this provision, but emphasizes that the
task placed on employers to determine
causation by exposures away from work
would in many cases be impossible. Also the
apportionment of causation is not discussed
in this analysis and would allow some to
record cases .01 percent caused by work and
others to not record cases 99 percent caused
by work. For the foregoing reasons, that this
requirement is unworkable, we urge it be
dropped from the final rule.

Based on a review of the record on
this issue, OSHA has decided not to
include this proposed exception in the
final rule. On reflection, the proposed
language is confusing and would be
difficult to apply. The underlying
concept, to the extent it has merit, is
better covered in the exemption
paragraph 1904.5(b)(2)(ii). As discussed
in preceding sections of this summary
and explanation for section 1904.5,
there are sound legal and policy
justifications for defining work-
relationship broadly to include injuries
and illnesses that result from events or
exposures in the work environment. The
proposed exception would effectively
‘‘swallow’’ the geographic presumption
theory of causation underpinning the
rule by shifting the focus of enquiry in
every case to the employee’s specific job
duties. As OSHA has noted, the
geographic presumption includes some
cases in which the illness or injury
cannot be directly linked to the stresses
imposed by job duties. For example, if
an employee trips while walking on a
level factory floor and breaks his arm,
the injury should be recordable. The
comments supporting the proposed
exemption do not, in OSHA’s view,
provide a basis for excluding these types
of cases from recording on the Log.

Proposed Exception B–9. Voluntary
Community Activities Away From The
Employer’s Establishment. This
proposed exemption drew two
comments supporting it as written (Exs.
15: 78, 304), and several other
participants recommended that it be
expanded to exclude injuries and

illnesses that arise from voluntary
community activities wherever they
occur (see, e.g., Exs. 15: 146, 184, 272,
303, 359). Typical of these comments is
one from U.S. West (Ex. 15: 184), which
stated that ‘‘[e]mphasis should be on the
activity that occurred, not the location
of the activity.’’

The United Brotherhood of
Carpenters, Health & Safety Fund of
North America (Ex. 15: 350) agreed with
the proposed exception, except for cases
where the employee is present as a
condition of employment or in the
employer’s interest. It commented:

[A]t the surface this exception seems to
make perfect sense. However, real
employment relationships and real employer-
community relationships do not fit such
clean characterizations. Many times
employees are forced to become ‘‘team
players’’ and volunteer for unpaid off-
establishment activities. Many employers
engage in community ‘‘good will’’ generating
activities by having their employees
volunteer. For the above reasons we urge that
cases occurring away from the employer’s
establishment be considered work-related if
the employee is engaged in any activity in
the interest of the employer or is there as a
condition of employment.

OSHA has decided not to include this
proposed exception in the final rule
because the final rule’s overall
definition of work-environment
addresses this situation in a simple and
straightforward way. If the employee is
taking part in the activity and is either
working or present as a condition of
employment, he or she is in the work
environment and any injury or illness
that arises is presumed to be work-
related and must then be evaluated for
its recordability under the general
recording criteria. Thus, if the employee
is engaged in an activity at a location
away from the establishment, any injury
or illness occurring during that activity
is considered work-related if the worker
is present as a condition of employment
(for example, the worker is assigned to
represent the company at a local charity
event). For those situations where the
employee is engaged in volunteer work
away from the establishment and is not
working or present as a condition of
employment, the case is not considered
work-related under the general
definition of work-relationship. There is
thus no need for a special exception.

Proposed Exception B–10. The Case
Results Solely From Normal Body
Movements, not Job-Related Motions or
Contribution from the Work
Environment. This proposed exception
generated some support (see, e.g., Exs.
15: 107, 147, 173, 185, 341, 348, 373,
392) but also caused much confusion
about the meaning of the phrases

‘‘normal body movement’’ and ‘‘job-
related’’ (see, e.g., Exs. 15: 80, 83, 89, 98,
146, 176, 225, 226, 231, 239, 273, 301,
304, 313, 352, 353, 355, 359, 406, 424).
The following comment by the
American Gas Association (Ex. 15: 225)
is representative of those in this group:

‘[N]ormal body movements’ needs
clarification since OSHA has not set forth
any reasons for excluding it. OSHA’s
language states that there is an exclusion
‘‘* * * provided that activity does not
involve a job related motion and the work
environment does not contribute to the injury
or illness’’. OSHA goes on to elaborate that
illnesses or injuries should not be recorded
if they are not related to an identifiable work
activity. However, OSHA also states the
exclusion would not apply if it involved
repetitive motion or if the work environment
either caused or contributed to the injury or
illness. This language is ambiguous and
redundant. Repetitive motion injury/illness
conditions should be treated in the same way
as any other condition. There should be a
work-related exclusion if the work
environment did not cause or contribute to
the injury/illness.

LeRoy E. Euvard, Jr., Safety and
Environmental Staff (Ex. 15: 80) added:

[T]he definition of work-related resulting
from normal body movements is too broad.
The definition excludes walking, talking, etc.
‘provided the activity does not involve a job-
related motion.’ Does that mean that if an
employee is walking to the rest room and
becomes ill, the illness is not work-related,
but, if he/she is walking from the rest room
back to his/her work station, it is work-
related? If the employee is engaged in social
talk, the illness is not work-related, but, if he/
she is engaged in a conversation regarding
some aspect of work, the illness is work-
related?

Other commenters objected to the
concept of excluding cases resulting
from normal body movements from the
Log (Ex. 56X, pp. 51, 52; Ex. 15: 418).
Walter Jones of the International
Brotherhood of Teamsters used the
following example:

We do take opposition to some of the
exceptions. For cases that result in normal
body movement, I’d like to just bring another
example up. We have a member who after
spending most of his morning sorting about
700 different boxes, on break in a normal,
unencumbered motion, dropped his pencil
and picked it up, had a back spasm and his
back went out. And I know that according to
the way the standard is written, or the
regulation is written, that this can be
attributed to work activity. But the reason we
bring it up is we need to be careful in trying
to be that exact because an employer will
take an uninformed employee and may take
liberties (Ex. 56X, pp. 51, 52).

OSHA has decided not to include a
recordkeeping exception for injuries or
illnesses associated with normal body
movements in the final rule. The
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proposed provision was intended to
exclude the recording of cases that
happened to occur in the work
environment without any real work
contribution. However, the comments
on this issue have convinced OSHA that
the proposed provision is unnecessary,
would be unworkable, and would result
in incomplete and inconsistent data.
The case cited by the Teamsters is but
one example of a legitimate work-
related injury that could go unrecorded
if OSHA were to adopt this provision in
the final rule. Further, the final rule
already makes clear that injuries and
illnesses that result solely from non-
work causes are not considered work-
related and therefore are excluded from
the Log, and establishes the
requirements employers must follow to
determine work-relationship for an
injury or illness when it is unclear
whether the precipitating event
occurred in the workplace or elsewhere
(see paragraph 1904.5(b)(3)). According
to the requirements in that section, the
employer must evaluate the employee’s
work duties and the work environment
to decide whether it is more likely than
not that events or exposures in the work
environment either caused or
contributed to the condition or
significantly aggravated a pre-existing
condition. If so, the case is work-related.

Additional Exemptions Suggested by
Commenters but Not Adopted

In addition to commenting on the
eleven proposed exceptions, interested
parties suggested adding some
exceptions to the final rule. This section
contains a discussion of those
additional exemptions suggested by
commenters but not adopted in the final
rule.

Acts of God: The International Dairy
Foods Association (IDFA) suggested that
OSHA exclude any injury or illness that
was ‘‘the result of an ‘‘Act of God,’’ such
as, but not limited to, an earthquake or
a tornado’’ (Ex. 15: 203). OSHA has not
adopted such an exception because
doing so would not be in keeping with
the geographic presumption
underpinning this final rule, and would
exclude cases that are in fact work-
related. For example, if a worker was
injured in a flood while at work, the
case would be work-related, even
though the flood could be considered an
act of God. Accordingly, if workplace
injuries and illnesses result from these
events, they must be entered into the
records (for a more detailed discussion
of this point, see the Legal Authority
section, above).

Phobias: The American Crystal Sugar
Company (Ex. 15: 363) suggested that

OSHA add an exception from recording
for cases involving phobias:

I would also like to suggest exempting an
employee’s loss of consciousness based on a
fear-based phobia, i.e., fainting at the sight of
blood. Occasionally an OSHA regulation may
require blood tests, such as checking lead
levels in blood. There are a few employees
that will lose consciousness at the sight of a
needle. These phobias are not limited to
medical procedures, but may include spiders,
snakes, etc. In several of our factories, the
occupational health nurse will administer
tetanus boosters as a service to our
employees. Employees that have a phobia
about injections can (and do) lose
consciousness, which now makes what was
intended as a service an OSHA recordable
accident.

OSHA has not included an exception
from recording in the final
recordkeeping regulation for phobias or
any other type of mental illness. The
scenario described by the American
Crystal Sugar Company, which involved
fainting from fear of an injection offered
as a service to employees, might be
considered non-work-related under the
exception codified at paragraph
1904.5(b)(2)(iii), Voluntary participation
in a medical activity. OSHA also
believes that it would be unreasonable
to omit a case of loss of consciousness
resulting from the administration of a
blood test for lead exposure at work.
These tests are necessitated by the
employee’s exposure to lead at work
and are required by OSHA’s lead
standard (29 CFR 1910.1025). The other
scenarios presented by these
commenters, involving spiders, snakes,
etc., would also be work-related under
the geographic presumption.

Illegal activities and horseplay:
Several commenters suggested an
exception for an employee engaging in
illegal activities, horseplay, or failing to
follow established work rules or
procedures (see, e.g., Exs. 15: 49, 69,
117, 151, 152, 179, 180, 203, 368, 393).
The comment of the American Network
of Community Options and Resources
(ANCOR) (Ex. 15: 393) is representative
of those on this issue:

Employees who fail to follow employer
training and best practices or violate
established policy present a threat not only
to other employees and consumers/
customers, but also to employers held
responsible for the consequences of their
actions. For example, ANCOR does not
believe that employers should have to use
these recording and reporting procedures
when illnesses and injuries are a result of an
employee engaged in illegal activities or
fails/violates established procedures.

OSHA has not adopted any of these
recommended exceptions in the final
recordkeeping rule because excluding
these injuries and illnesses would be

inconsistent with OSHA’s longstanding
reliance on the geographic presumption
to establish work-relatedness.
Furthermore, the Agency believes that
many of the working conditions pointed
to in these comments involve
occupational factors, such the
effectiveness of disciplinary policies
and supervision. Thus, recording such
incidents may serve to alert both the
employer and employees to workplace
safety and health issues.

Non-occupational degenerative
conditions: Two commenters also asked
OSHA to include in the final rule a
recording exception for non-
occupational degenerative conditions
(Exs. 15: 176, 248) such as high blood
pressure, arthritis, coronary artery
disease, heart attacks, and cancer that
can develop regardless of workplace
exposure. OSHA has not added such an
exception to the rule, but the Agency
believes that the fact that the rule
expects employers confronted with such
cases to make a determination about the
extent to which, if at all, work
contributed to the observed condition
will provide direction about how to
determine the work-relatedness of such
cases. For example, if work contributes
to the illness in some way, then it is
work-related and must be evaluated for
its recordability. On the other hand, if
the case is wholly caused by non-work
factors, then it is not work-related and
will not be recorded in the OSHA
records.

Determining Whether the Precipitating
Event or Exposure Occurred in the Work
Environment or Elsewhere

Paragraph 1904.5(b)(3) of the final
rule provides guidance on applying the
geographic presumption when it is not
clear whether the event or exposure that
precipitated the injury or illness
occurred in the work environment or
elsewhere. If an employee reports pain
and swelling in a joint but cannot say
whether the symptoms first arose during
work or during recreational activities at
home, it may be difficult for the
employer to decide whether the case is
work-related. The same problem arises
when an employee reports symptoms of
a contagious disease that affects the
public at large, such as a staphylococcus
infection (‘‘staph’’ infection) or Lyme
disease, and the workplace is only one
possible source of the infection. In these
situations, the employer must examine
the employee’s work duties and
environment to determine whether it is
more likely than not that one or more
events or exposures at work caused or
contributed to the condition. If the
employer determines that it is unlikely
that the precipitating event or exposure
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occurred in the work environment, the
employer would not record the case. In
the staph infection example given
above, the employer would consider the
case work-related, for example, if
another employee with whom the newly
infected employee had contact at work
had been out with a staph infection. In
the Lyme disease example, the employer
would determine the case to be work-
related if, for example, the employee
was a groundskeeper with regular
exposure to outdoor conditions likely to
result in contact with deer ticks.

In applying paragraph 1904.5(b)(3),
the question employers must answer is
whether the precipitating event or
exposure occurred in the work
environment. If an event, such as a fall,
an awkward motion or lift, an assault,
or an instance of horseplay, occurs at
work, the geographic presumption
applies and the case is work-related
unless it otherwise falls within an
exception. Thus, if an employee trips
while walking across a level factory
floor, the resulting injury is considered
work-related under the geographic
presumption because the precipitating
event—the tripping accident—occurred
in the workplace. The case is work-
related even if the employer cannot
determine why the employee tripped, or
whether any particular workplace
hazard caused the accident to occur.
However, if the employee reports an
injury at work but cannot say whether
it resulted from an event that occurred
at work or at home, as in the example
of the swollen joint, the employer might
determine that the case is not work-
related because the employee’s work
duties were unlikely to have caused,
contributed to, or significantly
aggravated such an injury.

Significant Workplace Aggravation of a
Pre-existing Condition

In paragraph 1904.5(b)(4), the final
rule makes an important change to the
former rule’s position on the extent of
the workplace aggravation of a
preexisting injury or illness that must
occur before the case is considered
work-related. In the past, any amount of
aggravation of such an injury or illness
was considered sufficient for this
purpose. The final rule, however,
requires that the amount of aggravation
of the injury or illness that work
contributes must be ‘‘significant,’’ i.e.,
non-minor, before work-relatedness is
established. The preexisting injury or
illness must be one caused entirely by
non-occupational factors.

A number of commenters on OSHA’s
proposed rule raised the issue of
recording injuries that were incurred off
the job and then were aggravated on the

job (see, e.g., Exs. 15: 60, 80, 95, 107,
176, 201, 204, 213, 281, 308, 313, 338,
368, 375, 395, 396, 406, 424, 427, 428,
441). The National Roofing Contractors
Association (NRCA) commented that
‘‘[t]his definition [includes] aggravating
a pre-existing condition. While NRCA
believes that the exemptions provided
[in the proposed rule] are a step in the
right direction, this provision could
require that an employer record an
injury that originally occurred outside
the employer’s workplace. The motion
or activity that aggravated the injury
may not represent any substantial
hazard, yet would still be recorded’’ (Ex.
15: 441). The United Parcel Service (Ex.
15: 424) objected to the inclusion of the
concept of aggravation in the definition
of work-relatedness:

[a]nother flaw in the proposal arises from
its proposed recording requirement in the
case of ‘‘aggravation’’ of prior conditions. As
drafted, the rule would require reporting as
an occupational injury or illness a
musculoskeletal condition arising away from
work which becomes aggravated by
performing job duties (i.e., the job increases
discomfort), when accompanied by swelling
or inflammation. Thus, an employee who
hurts his wrist playing tennis on the
weekend and who returns to his word
processing job Monday would have a
reportable MSD under the rule. With such
criteria for recordation, reported
occupational injuries and illnesses would
skyrocket, and yet most often these reports
would reflect conditions arising away from
work.

The Food Distributors International
(Ex. 15: 368) recommended:

[i]t is very important that injuries that are
not truly work-related not be the subject of
mandatory recording. For example, if an
employee were injured off the job and came
to work to ‘‘try it out’’ (i.e., to see if he or
she was capable of performing the normal job
functions), resulting pain might be seen as
‘‘aggravation’’ and become recordable on that
basis. The true source of injury, however,
would be outside the workplace, and
recording would produce an artificially
inflated rate of injuries and illnesses, and a
profile that was inaccurate.

Several commenters were concerned
about the aggravation of preexisting
injuries in the context of recurrences or
new cases (see, e.g., Exs. 15: 210, 204,
338) . For example, Caterpillar Inc. (Ex.
15: 201) stated that:

[b]ack injuries, repetitive motion injuries,
and other chronic conditions which have
degenerative or aging causal factors often
recur without a new work accident and
further without a new work accident capable
of causing the underlying condition. Even if
a new work accident occurs, the accident
should be serious enough to cause the
underlying condition before the new case
presumption is applicable. The effect of this
would be to eliminate minor aggravation of

preexisting conditions from consideration as
new injuries.

LeRoy E. Euvard, Jr., of the Safety and
Environmental Staff Company (Ex. 15:
80), suggested that:

[a]ggravation of a pre-existing condition
should not be recordable if normal body
movements or events cause the aggravation.
For example, a smoker with asthma or other
obstructive airway disease may experience
shortness of breath while climbing a flight of
stairs. A person with degenerative disk
disease may experience pain while lifting a
normal bag of groceries. If performing similar
activities at work likewise aggravates the
condition, it should not be recordable.

As discussed above, OSHA agrees that
non-work-related injuries and illnesses
should not be recorded on the OSHA
Log. To ensure that non-work-related
cases are not entered on the Log,
paragraph 1904.5(b)(2)(ii) requires
employers to consider as non-work-
related any injury or illness that
‘‘involves signs or symptoms that
surface at work but result solely from a
non-work-related event or exposure that
occurs outside the work environment.’’

The Agency also believes that
preexisting injury or illness cases that
have been aggravated by events or
exposures in the work environment
represent cases that should be recorded
on the Log, because work has clearly
worsened the injury or illness. OSHA is
concerned, however, that there are some
cases where work-related aggravation
affects the preexisting case only in a
minor way, i.e., in a way that does not
appreciably worsen the preexisting
condition, alter its nature, change the
extent of the medical treatment, trigger
lost time, or require job transfer.
Accordingly, the final rule requires that
workplace events or exposures must
‘‘significantly’’ aggravate a pre-existing
injury or illness case before the case is
presumed to be work-related. Paragraph
1904.5(a) states that an injury or illness
is considered work-related if ‘‘an event
or exposure in the work environment
either caused or contributed to the
resulting condition or significantly
aggravated a pre-existing injury or
illness.’’

Paragraph 1904.5(b)(4) of the final
rule defines aggravation as significant if
the contribution of the aggravation at
work is such that it results in tangible
consequences that go beyond those that
the worker would have experienced as
a result of the preexisting injury or
illness alone, absent the aggravating
effects of the workplace. Under the final
rule, a preexisting injury or illness will
be considered to have been significantly
aggravated, for the purposes of OSHA
injury and illness recordkeeping, when
an event or exposure in the work
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environment results in: (i) Death,
providing that the preexisting injury or
illness would likely not have resulted in
death but for the occupational event or
exposure; (ii) Loss of consciousness,
providing that the preexisting injury or
illness would likely not have resulted in
loss of consciousness but for the
occupational event or exposure; (iii) A
day or days away from work or of
restricted work, or a job transfer that
otherwise would not have occurred but
for the occupational event or exposure;
or (iv) Medical treatment where no
medical treatment was needed for the
injury or illness before the workplace
event or exposure, or a change in the
course of medical treatment that was
being provided before the workplace
event or exposure. OSHA’s decision not
to require the recording of cases
involving only minor aggravation of
preexisting conditions is consistent with
the Agency’s efforts in this rulemaking
to require the recording only of non-
minor injuries and illnesses; for
example, the final rule also no longer
requires employers to record minor
illnesses on the Log.

Preexisting Conditions
Paragraph 1904.5(b)(5) stipulates that

pre-existing conditions, for
recordkeeping purposes, are conditions
that resulted solely from a non-work-
related event or exposure that occurs
outside the employer’s work
environment. Pre-existing conditions
also include any injury or illness that
the employee experienced while
working for another employer.

Off Premises Determinations
Employees may be injured or become

ill as a result of events or exposures
away from the employer’s
establishment. In these cases, OSHA
proposed to consider the case work-
related only if the employee was
engaged in a work activity or was
present as a condition of employment
(61 FR 4063). In the final rule,
(paragraph 1904.5(b)(1)) the same
concept is carried forward in the
definition of the work environment,
which defines the environment as
including the establishment and any
other location where one or more
employees are working or are present as
a condition of their employment.

Thus, when employees are working or
conducting other tasks in the interest of
their employer but at a location away
from the employer’s establishment, the
work-relatedness of an injury or illness
that arises is subject to the same
decision making process that would
occur if the case had occurred at the
establishment itself. The case is work-

related if one or more events or
exposures in the work environment
either caused or contributed to the
resulting condition or significantly
aggravated a pre-existing condition, as
stated in paragraph 1904.5(a). In
addition, the exceptions for determining
work relationship at paragraph
1904.5(b)(2) and the requirements at
paragraph 1904.5(b)(3) apply equally to
cases that occur at or away from the
establishment.

As an example, the work-environment
presumption clearly applies to the case
of a delivery driver who experiences an
injury to his or her back while loading
boxes and transporting them into a
building. The worker is engaged in a
work activity and the injury resulted
from an event—loading/unloading—
occurring in the work environment.
Similarly, if an employee is injured in
an automobile accident while running
errands for the company or traveling to
make a speech on behalf of the
company, the employee is present at the
scene as a condition of employment,
and any resulting injury would be work-
related.

Employees on Travel Status
The final rule continues (at

§ 1904.5(b)(6)) OSHA’s longstanding
practice of treating injuries and illnesses
that occur to an employee on travel
status as work-related if, at the time of
the injury or illness, the employee was
engaged in work activities ‘‘in the
interest of the employer.’’ Examples of
such activities include travel to and
from customer contacts, conducting job
tasks, and entertaining or being
entertained if the activity is conducted
at the direction of the employer.

The final rule contains three
exceptions for travel-status situations.
The rule describes situations in which
injuries or illnesses sustained by
traveling employees are not considered
work-related for OSHA recordkeeping
purposes and therefore do not have to
be recorded on the OSHA 300 Log. First,
when a traveling employee checks into
a hotel, motel, or other temporary
residence, he or she is considered to
have established a ‘‘home away from
home.’’ At this time, the status of the
employee is the same as that of an
employee working at an establishment
who leaves work and is essentially ‘‘at
home’’. Injuries and illnesses that occur
at home are generally not considered
work related. However, just as an
employer may sometimes be required to
record an injury or illness occurring to
an employee working in his or her
home, the employer is required to
record an injury or illness occurring to
an employee who is working in his or

her hotel room (see the discussion of
working at home, below).

Second, if an employee has
established a ‘‘home away from home’’
and is reporting to a fixed worksite each
day, the employer does not consider
injuries or illnesses work-related if they
occur while the employee is commuting
between the temporary residence and
the job location. These cases are parallel
to those involving employees
commuting to and from work when they
are at their home location, and do not
have to be recorded, just as injuries and
illnesses that occur during normal
commuting are not required to be
recorded.

Third, the employer is not required to
consider an injury or illness to be work-
related if it occurs while the employee
is on a personal detour from the route
of business travel. This exception allows
the employer to exclude injuries and
illnesses that occur when the worker
has taken a side trip for personal
reasons while on a business trip, such
as a vacation or sight-seeing excursion,
to visit relatives, or for some other
personal purpose.

The final rule’s travel-related
provisions (at paragraph 1904.5(b)(6))
are essentially identical to those
proposed (63 FR 4063), with only minor
editorial changes, and are also parallel
to those for determining the work-
relationship of traveling employees
under the former recordkeeping system
(Ex. 2, pp. 36, 37). OSHA received
various comments and suggestions
about how best to determine work
relationship for traveling employees. A
few commenters endorsed OSHA’s
proposed approach (see, e.g., Exs. 15:
199, 396, 406). Other commenters
believe, however, that employer control
of, or the authority to control, the work
environment should be determinative
because activities outside the
employer’s control fall outside the scope
of the employer’s safety and health
program (see, e.g., Exs. 15: 335, 396,
409, 424). The comments of the Dow
Chemical Company (Ex. 15: 335) are
typical of these views:

[t]ravel on public carriers such as
commercial airlines, trains, and taxi services
or pre-existing conditions that are aggravated
during normal unencumbered body motions,
or injuries that occur off-the-job but do not
impair someone until they arrive at work are
all beyond the control of the employer and
the scope of any safety and health program.
The commercial plane that crashes while the
employee was flying on company business or
the taxi accident while the employee was
trying to get to the airport to fly on company
business are events which, while tragic, are
beyond the scope of an employer’s control
and beyond the reasonable reach of that
employer’s safety and health program.
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However, as discussed in the Legal
Authority section and the introduction
to the work-relationship section of the
preamble, OSHA has decided not to
limit the recording of occupational
injuries and illnesses to those cases that
are preventable, fall within the
employer’s control, or are covered by
the employer’s safety and health
program. The issue is not whether the
conditions could have, or should have,
been prevented or whether they were
controllable, but simply whether they
are occupational, i.e., are related to
work. This is true regardless of whether
the employee is injured while on travel
or while present at the employer’s
workplace. An employee who is injured
in an automobile accident or killed in
an airline crash while traveling for the
company has clearly experienced a
work-related injury that is rightfully
included in the OSHA injury and illness
records and the Nation’s occupational
injury and illness statistics. As the
American Industrial Hygiene
Association (Ex. 15: 153) remarked:

The workforce is increasingly made up of
service sector jobs. Computers, materials
movement, travel, violence are all emerging
and increasing sources of occupational injury
and illness. Many of these newer trends in
cases may not involve lost workdays, but are
recordable and significant to the workforce
none the less. Many of the clean, non-
manufacturing employers who were
traditionally exempt from recordkeeping
have risk in these and other emerging areas
about which OSHA should be collecting data.

Two commenters specifically objected
to the inclusion of cases involving client
entertainment (Ex. 15: 409, 424). The
American Association of Automobile
Manufacturers (AAMA) remarked:

AAMA agrees with OSHA that injuries/
illnesses to employees during travel status
are work-related and recordable. However,
AAMA takes strong exception to the
inclusion of ‘entertaining or being
entertained for the purpose of transacting,
discussing, or promoting business.’ We find
the notion of recording an illness for an
employee, while he/she was engaged in a
business related dinner, and subsequently
suffering acute onset of diarrhea leading to
hospitalization for gastroenteritis, to be
inappropriate. OSHA needs to remove this
obligation from the final rule. (Ex. 15: 409)

OSHA does not agree with this
comment, because the Agency believes
that employees who are engaged in
management, sales, customer service
and similar jobs must often entertain
clients, and that doing so is a business
activity that requires the employee to
work at the direction of the employer
while conducting such tasks. If the
employee is injured or becomes ill
while engaged in such work, the injury
or illness is work-related and should be

recorded if it meets one or more of the
other criteria (death, medical treatment,
etc.). The gastroenteritis example
provided by the AAMA is one type of
injury or illness that may occur in this
situation, but employees are also injured
in accidents while transporting clients
to business-related events at the
direction of the employer or by other
events or exposures arising in the work
environment.

On the other hand, not all injuries and
illnesses sustained in the course of
business-related entertainment are
reportable. To be recordable, the
entertainment activity must be one that
the employee engages in at the direction
of the employer. Business-related
entertainment activities that are
undertaken voluntarily by an employee
in the exercise of his or her discretion
are not covered by the rule. For
example, if an employee attending a
professional conference at the direction
of the employer goes out for an evening
of entertainment with friends, some of
whom happen to be clients or
customers, any injury or illness
resulting from the entertainment
activities would not be recordable. In
this case, the employee was socializing
after work, not entertaining at the
direction of the employer. Similarly, the
fact that an employee joins a private
club or organization, perhaps to
‘‘network’’ or make business contacts,
does not make any injury that occurs
there work-related.

Two commenters recommended that
OSHA eliminate the exceptions for
determining work-relationship while
employees are on travel and simply
require all injuries and illnesses
occurring while an employee is on
travel status to be considered work-
related (Exs. 15: 350, 418). For example,
the AFL–CIO (Ex. 15: 418) suggested:

We would also strongly encourage the
Agency to re-evaluate [proposed] Appendix
A Section C ‘‘Travel Status’’. The AFL–CIO
believes that employees in ‘‘travel status’’
(e.g., traveling on company business) should
be considered engaged in work-related
activities during ALL of their time spent on
the trip. This includes all travel, job tasks,
entertaining and other activities occurring
during ‘‘travel status.’’

OSHA believes that expanding the
concept of work-related travel to
include all of the time the worker
spends on a trip would be inconsistent
with the tests of work-relationship
governing the recording of other injuries
and illnesses and would therefore skew
the statistics and confuse employers. As
the Dow Chemical Company (Ex. 15:
335) stated:

While the employee is traveling for the
benefit of the company, it cannot be said that

100% of their time is engaged in work-related
activities. Employees engage in personal and
social activities while traveling on company
business that is not for the direct benefit of
the company nor a condition of employment
and which cannot be impacted by an
employer’s safety or health program. Often
there is ‘‘free time’’ while traveling and
employees engage in a myriad of activities
such as shopping, sightseeing, dining out
with friends or family that may be in the
area, and the like. These are activities that do
not benefit the company and are outside the
company’s control or reasonable reach of its
safety and health programs. These are
activities which, if the employee were
engaged in them at their normal work
location, would not be recordable; but just by
the fact that they happen to be traveling for
business purposes raises these otherwise
non-recordable cases into those subject to the
recordkeeping rule.

OSHA agrees with Dow that there are
situations where an injury or illness
case involving an employee who is on
travel status should be excluded from
the records. There is no value in
recording injuries and illnesses that
would not be recorded under non-travel
circumstances. For example, there is no
value to including in the statistics an
injury sustained by an employee who
slips and falls in a motel room shower
or who is injured in an automobile
accident while on personal business, or
becomes the victim of random street
violence while doing personal shopping
on a business trip. OSHA is therefore
continuing the Agency’s practice of
excluding certain cases while
employees are in travel status and
applying the exceptions to the
geographic presumption in the final rule
to those occurring while the worker is
traveling.

The Department of Energy (Ex. 15:
163) expressed a concern about overseas
travel, remarking ‘‘For employees who
travel in the U.S., the standard makes
sense. For employees who travel out of
the country, additional burdens to them
are generally incurred. Travelers to
tropical locations or other areas with
different fauna and microbes may incur
diseases that are not indigenous to the
U.S.’’ In response, OSHA notes that the
recordkeeping regulation does not apply
to travel outside the United States
because the OSH Act applies only to the
confines of the United States (29 U.S.C.
§ 652(4)) and not to foreign operations.
Therefore, the OSHA recordkeeping
regulation does not apply to non-U.S.
operations, and injuries or illnesses that
may occur to a worker traveling outside
the United States need not be recorded
on the OSHA 300 Log.

Working at Home
The final rule also includes

provisions at § 1904.5(b)(7) for
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determining the work-relatedness of
injuries and illnesses that may arise
when employees are working at home.
When an employee is working on
company business in his or her home
and reports an injury or illness to his or
her employer, and the employee’s work
activities caused or contributed to the
injury or illness, or significantly
aggravated a pre-existing injury, the case
is considered work-related and must be
further evaluated to determine whether
it meets the recording criteria. If the
injury or illness is related to non-work
activities or to the general home
environment, the case is not considered
work-related.

The final rule includes examples to
illustrate how employers are required to
record injuries and illnesses occurring
at home. If an employee drops a box of
work documents and injures his or her
foot, the case would be considered
work-related. If an employee’s fingernail
was punctured and became infected by
a needle from a sewing machine used to
perform garment work at home, the
injury would be considered work-
related . If an employee was injured
because he or she tripped on the family
dog while rushing to answer a work
phone call, the case would not be
considered work-related. If an employee
working at home is electrocuted because
of faulty home wiring, the injury would
not be considered work-related.

This provision is consistent with
longstanding Agency practice under the
former recordkeeping system. It was
also included in the proposed rule (63
FR 4063), which read ‘‘An injury or
illness will be considered work-related
if it occurs while the employee is
performing work for pay or
compensation in the home, if the injury
or illness is directly related to the
performance of work rather than the
general home environment or setting.’’

A number of commenters supported
OSHA’s proposed approach to recording
the injuries and illnesses of employees
who work at home (see, e.g., Exs. 15: 31,
146, 176, 231, 273, 301, 336, 348, 375,
406, 409, 413, 427, 429). The comments
of the Council of Community Blood
Centers (CCBC) (Ex. 15: 336) are typical
of the views of these participants:

CCBC believes this is a good rule and
should stay on the books. Accident or illness
should be work-related if it occurs at home
and is related to performance of the work, not
the general home environment or setting.
Workers often are off the premises in a
variety of situations, such as travel, providing
repair services, or consultation. Just as
injuries in these situations are reportable, so
should those during work at home, if
authorized by the employer.

A large number of commenters
objected to the proposed approach,
however (see, e.g., Exs. 65, 66, 78, 89,
105, 111, 123, 194, 200, 225, 239, 260,
262, 265, 277, 288, 330, 335, 341, 345,
360, 387, 393, 401, 406, 409, 430, 434,
440). Most of these commenters objected
because of the employer’s perceived
inability to control working conditions
in the home environment (see, e.g., Exs.
15: 89, 163, 194, 239, 262, 288, 330, 345,
360). For example, the Fort Howard
Corporation commented:

Fort Howard strongly opposes OSHA’s
proposal to consider any injuries and
illnesses as ‘‘work-related’’ if it occurs while
the employee is performing work for pay or
compensation in the home if the injury or
illness is directly related to the performance
of the work. Employers have absolutely no
control over employees’ homes. They cannot
oversee employees who are doing the work
nor can they effectively monitor the manner
the work is conducted or the environment in
which it is conducted. OSHA’s proposal
could place employers in the role of insuring
the home as a safe work environment. (Ex.
15: 194)

Again, as discussed above, OSHA is
concerned that all non-minor work-
related cases be recorded on the Log and
become part of the national statistics,
both because these injuries and illnesses
provide information about the safety
and health of the work environment to
employers, employees, and safety and
health professionals and because
collecting them may allow previously
obscured safety and health issues to be
identified. Injuries and illnesses
occurring while the employee is
working for pay or compensation at
home should be treated like injuries and
illnesses sustained by employees while
traveling on business. The relevant
question is whether or not the injury or
illness is work-related, not whether
there is some element of employer
control. The mere recording of these
injuries and illnesses as work-related
cases does not place the employer in the
role of insuring the safety of the home
environment.

The law firm of Leonard, Ralston,
Stanton & Remington, Chartered (Ex. 15:
430) raised questions about OSHA’s role
when employees perform office work
activities in a home office:

The increasing incidence of home work (or
‘‘telecommuting’’) raises some interesting
issues. For example, does OSHA assume that
its right of inspection extends to an
employee’s private home? If so, has the
Agency examined the constitutionality of this
position? What control does the Agency
assume an employer has over working
conditions in a private home? Does the
Agency expect the employer to inspect its
employees’ homes to identify unsafe
conditions? Must the employer require an

employee to correct unsafe conditions in the
home (e.g., frayed carpet which presents a
tripping hazard; overloaded electrical wiring
or use of extension cords; etc.) as a condition
of employment? If so, who must pay the cost
of necessary home improvements?

OSHA has recently issued a
compliance directive (CPL 2–0.125)
containing the Agency’s response to
many of the questions raised by this
commenter. That document clarifies
that OSHA will not conduct inspections
of home offices and does not hold
employers liable for employees’ home
offices. The compliance directive also
notes that employers required by the
recordkeeping rule to keep records ‘‘will
continue to be responsible for keeping
such records, regardless of whether the
injuries occur in the factory, in a home
office, or elsewhere, as long as they are
work-related, and meet the recordability
criteria of 29 CFR Part 1904.’’

With more employees working at
home under various telecommuting and
flexible workplace arrangements, OSHA
believes that it is important to record
injuries and illnesses attributable to
work tasks performed at home. If these
cases are not recorded, the Nation’s
injury and illness statistics could be
skewed. For example, placing such an
exclusion in the final rule would make
it difficult to determine if a decline in
the overall number or rate of
occupational injuries and illnesses is
attributable to a trend toward working at
home or to a change in the Nation’s
actual injury and illness experience.
Further, excluding these work-related
injuries and illnesses from the
recordkeeping system could potentially
obscure previously unidentified causal
connections between events or
exposures in the work environment and
these incidents. OSHA is unwilling to
adopt an exception that would have
these potential effects. As the BF
Goodrich Company (Ex. 15: 146) said,
‘‘[s]pecific criteria to address employee
work-at-home situations is appropriate
to assure consistent reporting in our
changing work environment.’’

Section 1904.6 Determination of New
Cases

Employers may occasionally have
difficulty in determining whether new
signs or symptoms are due to a new
event or exposure in the workplace or
whether they are the continuation of an
existing work-related injury or illness.
Most occupational injury and illness
cases are fairly discrete events, i.e.,
events in which an injury or acute
illness occurs, is treated, and then
resolves completely. For example, a
worker may suffer a cut, bruise, or rash
from a clearly recognized event in the
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workplace, receive treatment, and
recover fully within a few weeks. At
some future time, the worker may suffer
another cut, bruise or rash from another
workplace event. In such cases, it is
clear that the two injuries or illnesses
are unrelated events, and that each
represents an injury or illness that must
be separately evaluated for its
recordability.

However, it is sometimes difficult to
determine whether signs or symptoms
are due to a new event or exposure, or
are a continuance of an injury or illness
that has already been recorded. This is
an important distinction, because a new
injury or illness requires the employer
to make a new entry on the OSHA 300
Log, while a continuation of an old
recorded case requires, at most, an
updating of the original entry. Section
1904.6 of the final rule being published
today explains what employers must do
to determine whether or not an injury or
illness is a new case for recordkeeping
purposes.

The basic requirement at § 1904.6(a)
states that the employer must consider
an injury or illness a new case to be
evaluated for recordability if (1) the
employee has not previously
experienced a recorded injury or illness
of the same type that affects the same
part of the body, or (2) the employee
previously experienced a recorded
injury or illness of the same type that
affected the same part of the body but
had recovered completely (all signs and
symptoms of the previous injury or
illness had disappeared) and an event or
exposure in the work environment
caused the injury or illness, or its signs
or symptoms, to reappear.

The implementation question at
§ 1904.6(b)(1) addresses chronic work-
related cases that have already been
recorded once and distinguishes
between those conditions that will
progress even in the absence of
workplace exposure and those that are
triggered by events in the workplace.
There are some conditions that will
progress even in the absence of further
exposure, such as some occupational
cancers, advanced asbestosis,
tuberculosis disease, advanced
byssinosis, advanced silicosis, etc.
These conditions are chronic; once the
disease is contracted it may never be
cured or completely resolved, and
therefore the case is never ‘‘closed’’
under the OSHA recordkeeping system,
even though the signs and symptoms of
the condition may alternate between
remission and active disease.

However, there are other chronic
work-related illness conditions, such as
occupational asthma, reactive airways
dysfunction syndrome (RADs), and

sensitization (contact) dermatitis, that
recur if the ill individual is exposed to
the agent (or agents, in the case of cross-
reactivities or RADs) that triggers the
illness again. It is typical, but not
always the case, for individuals with
these conditions to be symptom-free if
exposure to the sensitizing or
precipitating agent does not occur.

The final rule provides, at paragraph
(b)(1), that the employer is not required
to record as a new case a previously
recorded case of chronic work-related
illness where the signs or symptoms
have recurred or continued in the
absence of exposure in the workplace.
This paragraph recognizes that there are
occupational illnesses that may be
diagnosed at some stage of the disease
and may then progress without regard to
workplace events or exposures. Such
diseases, in other words, will progress
without further workplace exposure to
the toxic substance(s) that caused the
disease. Examples of such chronic work-
related diseases are silicosis,
tuberculosis, and asbestosis. With these
conditions, the ill worker will show
signs (such as a positive TB skin test, a
positive chest roentgenogram, etc.) at
every medical examination, and may
experience symptomatic bouts as the
disease progresses.

Paragraph 1904.6(b)(2) recognizes that
many chronic occupational illnesses,
however, such as occupational asthma,
RADs, and contact dermatitis, are
triggered by exposures in the workplace.
The difference between these conditions
and those addressed in paragraph
1904.6(b)(1) is that in these cases
exposure triggers the recurrence of
symptoms and signs, while in the
chronic cases covered in the previous
paragraph, the symptoms and signs
recur even in the absence of exposure in
the workplace. This distinction is
consistent with the position taken by
OSHA interpretations issued under the
former recordkeeping rule (see the
Guidelines discussion below). The
Agency has included provisions related
to new cases/continuations of old cases
in the final rule to clarify its position
and ensure consistent reporting.

Paragraph 1904.6(b)(3) addresses how
to record a case for which the employer
requests a physician or other licensed
health care professional (HCP) to make
a new case/continuation of an old case
determination. Paragraph (b)(3) makes
clear that employers are to follow the
guidance provided by the HCP for
OSHA recordkeeping purposes. In cases
where two or more HCPs make
conflicting or differing
recommendations, the employer is
required to base his or her decision
about recordation based on the most

authoritative (best documented, best
reasoned, or most persuasive) evidence
or recommendation.

The final rule’s provisions on the
recording of new cases are nearly
identical to interpretations of new case
recordability under the former rule.
OSHA has historically recognized that it
is generally an easier matter to
differentiate between old and new cases
that involve injuries than those
involving illnesses: the Guidelines
stated that ‘‘the aggravation of a
previous injury almost always results
from some new incident involving the
employee * * * [w]hen work-related,
these new incidents should be recorded
as new cases on the OSHA forms,
assuming they meet the criteria for
recordability * * *’’ (Ex. 2, p. 31).
However, the Guidelines also stated that
‘‘certain illnesses, such as silicosis, may
have prolonged effects which recur over
time. The recurrence of these symptoms
should not be recorded as a new case on
the OSHA forms. * * * Some
occupational illnesses, such as certain
dermatitis or respiratory conditions,
may recur as the result of new
exposures to sensitizing agents, and
should be recorded as new cases.’’

OSHA developed and included
specific guidance for evaluating when
cumulative trauma disorders (CTDs)
(ergonomic injuries and illnesses, now
known as musculoskeletal disorders, or
MSDs) should be recorded as new cases
in the Ergonomics Program
Management Guidelines For
Meatpacking Plants (Ex. 11, p. 15)
which were published in 1990. These
Guidelines provided:

If and when an employee who has
experienced a recordable CTD becomes
symptom free (including both subjective
symptoms and physical findings), any
recurrence of symptoms establishes a new
case. Furthermore, if the worker fails to
return for medical care within 30 days, the
case is presumed to be resolved. Any visit to
a health care provider for similar complaints
after the 30-day interval ‘‘implies reinjury or
reexposure to a workplace hazard and would
represent a new case.’’

Thus, the former rule had different
‘‘new case’’ criteria for musculoskeletal
disorders than for other injuries and
illnesses. (For the final rule’s recording
criteria for musculoskeletal disorders,
see Section 1904.12.)

OSHA’s recordkeeping NPRM
proposed a single approach to the
identification of new cases for all
injuries and illnesses, including
musculoskeletal disorders. The proposal
would have required the recurrence of
a pre-existing injury or illness to be
considered a new case to evaluate for
recordability if (1) it resulted from a
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new work event or exposure, or (2) 45
days had elapsed since medical
treatment, work restriction, or days
away from work had ceased, and the last
sign or symptom had been experienced.
The proposed approach would, in effect,
have extended the recurrence criteria for
musculoskeletal disorders to all injury
and illness cases, but would have
increased the no-medical-intervention
interval from 30 to 45 days. A
recurrence of a previous work-related
injury or illness would have been
presumed, under the proposed
approach, to be a new case if (1) it
resulted from a new work accident or
exposure, or (2) 45 days had elapsed
since medical treatment had been
administered or restricted work activity
or days away had occurred and since
the last sign or symptom had been
experienced. This proposed
presumption would have been
rebuttable if there was medical evidence
indicating that the prior case had not
been resolved. In the proposal, OSHA
also asked for input on the following
questions related to new case recording:

OSHA solicits comment on the
appropriateness of the 45-day interval. Is 45
days too short or long of a period? If so,
should the period be 30 days? 60 days? 90
days? or some other time period? Should
different conditions (e.g. back cases, asthma
cases etc.) have different time intervals for
evaluating new cases?

OSHA is also seeking input for an
improved way to evaluate new cases. Should
a new category of cases be created to capture
information on recurring injuries and
illnesses? One option is to add an additional
‘‘check box’’ column to the proposed OSHA
Form 300 for identifying those cases that are
recurrences of previously recorded injuries
and illnesses. This would allow employers,
employees and OSHA inspectors to
differentiate between one time cases and
those that are recurrent, chronic conditions.
This approach may help to remove some of
the stigma of recording these types of
disorders and lead to more complete records.
OSHA solicits input on this approach. Will
a recurrence column reduce the stigma of
recording these types of cases? Should
recurrences be included in the annual
summaries? Should a time limit be used to
limit the use of a recurrence column?

In response to the views and evidence
presented by commenters to the record,
OSHA has decided not to adopt the
proposed approach to the recording of
new/recurring cases in the final rule.
Commenters expressed a wide variety of
views about the recording of recurring
injury and illness cases. Some
commenters favored the proposed
approach as drafted. Others, however,
objected to it on many grounds: (1) the
time limit should be longer or shorter
than the 45 days proposed; (2) the
proposed approach would result in

under- or overreporting; (3) it would
conflict with workers’ compensation
requirements; (4) it was too restrictive
(5) it would encourage excessive use of
the health care system; and (6) it should
be replaced by a physician or other
licensed health care professional’s
opinion.

A number of commenters supported
OSHA’s proposed approach (see, e.g.,
Exs. 15: 27, 65, 70, 151, 152, 154, 179,
180, 181, 185, 186, 188, 214, 331, 332,
336, 359, 387, 396, 424, 428).
Representative of these comments was
one from The Fertilizer Institute (TFI):

TFI agrees with OSHA’s proposed 45 day
criterion for the recording of new cases.
Concerning OSHA’s solicitation of comments
on whether different conditions should have
different evaluation periods, TFI encourages
OSHA to adopt a single time period for all
conditions. Different evaluation periods for
different conditions will lead to complexity
and confusion without any resulting benefit
to recordkeeping (Ex. 15: 154).

Other commenters supported the
concept of using a time limit for
determining new cases, but thought the
number of days should be higher (see,
e.g., Exs. 15: 45, 49, 61, 82, 89, 131, 147,
184, 235, 331, 389). Some commenters
generally opposed the time limit
concept but made recommendations for
longer time periods if OSHA decided in
the final rule to adopt a time limit (see,
e.g., Exs. 15: 38, 79, 89, 111, 136, 137,
141, 194, 224, 246, 266, 278, 288, 299,
313, 335, 352, 353, 430). The longer
intervals suggested by commenters
included 60 days (see, e.g., Exs. 15: 82,
389); 90 days (see, e.g., Exs. 15: 38, 49,
79, 147, 184, 246, 299, 313, 331, 335,
352, 353, 430); 120 days (Ex. 15: 194);
180 days (see, e.g., Exs. 15: 61, 111, 136,
137, 141, 224, 266, 278, 288); one year
(Ex. 15: 131); and five years (Ex. 15: 89).

A large number of commenters
opposed the proposed approach for
identifying new cases that would then
be tested for their recordability (see, e.g.,
Exs. 15: 33, 38, 39, 41, 78, 79, 89, 95,
102, 107, 111, 119, 127, 133, 136, 137,
141, 153, 171, 176, 194, 199, 203, 224,
225, 231, 246, 266, 273, 278, 281, 288,
289, 299, 301, 305, 307, 308, 313, 335,
337, 341, 346, 348, 352, 353, 375, 395,
405, 410, 413, 424, 425, 428, 430, 440).
Some commenters argued that the
proposed 45-day interval was arbitrary
(see, e.g., Exs. 15: 119, 203, 289, 313,
352, 353, 395), that it conflicted with
workers’ compensation new case
determinations (see, e.g., Exs. 15: 38,
119, 136, 137, 141, 224, 266, 278), that
the approach would not work in the
case of chronic injury (see, e.g., Exs. 33;
15: 176, 199, 231, 273, 299, 301, 305,
308, 337, 346, 348, 375), or that the
proposed 45-day rule would result in

over-reporting of occupational injuries
and illnesses (see, e.g., Exs. 15: 119, 127,
136, 137, 141, 171, 199, 224, 266, 278,
305, 337, 424, 425). The comments of
the NYNEX Corporation (Ex. 15: 199)
illustrate the general concerns of these
commenters:

We do not agree, however, with the second
criterion of a symptom free 45 day period
following medical treatment, restriction, or
days away from work. This criterion fails to
take into account the persistent nature of
many chronic or recurring conditions, i.e.,
back strains, musculoskeletal disorders,
where the symptoms may disappear for a
period of time, but the underlying conditions
are still present. If adopted, this criterion
could cause injury and illness data to be
artificially inflated with the onset of ‘‘new’’
cases, which in fact are recurrences of
existing conditions. This in turn could lead
to false epidemics and a diversion of
resources from more legitimate workplace
concerns.

On the other hand, William K.
Principe of Constangy, Brooks & Smith,
LLC (Ex. 15: 428) was concerned that
the proposed method would result in
fewer recordable cases:

Since many employees will report that
they continued to experience symptoms or
that they continue to have good days and bad
days, the new rule will result in many fewer
recordable CTD [cumulative trauma disorder]
cases. In fact, at some hand-intensive manual
operations, the number of CTD cases should
be drastically reduced under the proposal
that 45 days must elapse since the last
symptom. There is something fundamentally
wrong with a recordkeeping system that one
year shows a high incidence of CTDs and the
next shows a dramatic decline, when the
underlying conditions remain virtually
identical.

United Parcel Service (Ex. 15: 424)
stated that there should be no time limit
to determining whether or not a case is
a recurrence:

In UPS’s experience, however, it is a
simple process to determine, by medical
referral or by examining prior medical
history, whether a condition is a recurrence.
This has long been the practice, and indeed
the [proposal] contemplates it will remain
the practice through the first 44 days. It does
not become any more complex on the 45th,
50th, or 100th day; and if in an individual
employer’s judgment it does, then the
employer may of course report the condition
as a new injury.

Three commenters disapproved of
OSHA’s approach because it would
have been applicable to all recurrences
and they believe that each case must be
evaluated on its own merits (Exs. 15: 78,
184, 203). The International Dairy Foods
Association (IDFA) described this
concern succinctly: ‘‘Each injury has its
own resolution based on the injury,
illness, degree, and numerous other
factors that are characteristic of the
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